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OPINION

The Defendant was indicted by the Greene County Grand Jury on September 5, 2000 for the
offense of aggravated assault, a Class C felony. The indictment aleged that the Defendant
knowingly caused serious bodily injuryto Kenneth Sizemore by striking himwith agardenhoe. The
Defendant wastried by ajury of his peerson September 28, 2000 and was found guilty of the lesser-
included offense of reckless aggravated assault. On appeal, the Defendant argues that the evidence
wasinsufficient to support the conviction and that thejury should have found him not gulty because
he acted in sel f-defense. The Defendant also argues that the trial court improperly sentenced him
to four yearsin the Tennessee D epartment of Correction, specificdly arguing that the trial court
improperly applied one enhancing factor (the use of a deadly weapon) and that the trial court
improperly rejected all of the Defendant’s proposed mitigating factors. Further, the Defendant



argues on appeal that the trial court erred in failing to impose a sentence other than incarceration.
Concluding that the evidenceis sufficient to support the conviction andthat the trial court properly
sentenced the Deendant, we affirm the judgment of the trial court.

. EACTS

On Sunday, June 18, 2000, the incident resulting in the Defendant’ s conviction occurred at
the Cross Anchor trailer park in Greeneville, Temessee. The victim, Kenneth Sizemore lived in
atrailer next to the trailer in which Regina Absher lived. Ms. Absher, at that time and at the time
of trial, was the grlfriend of the Defendant. Accarding to Ms. Absher, the Defendant came home
under the influence of alcohol and became physically abusive towards her. Apparently heaing Ms.
Absher’scriesfor help, Mr. Sizemore came to Ms. Absher’ strailer door. Ms. Absher managed at
that moment to break free from the Defendant and rush out of thetrailer, knocking Mr. Sizemore of f
the porch. Ms. Absher then saw the Defendant obtain a garden hoe and begin swingng it at Mr.
Sizemore.

Mr. Sizemore testified that he was almost asleep when he heard someone yelling, “[H]elp,
help, Kenny. He'skilling me.” When Mr. Sizemore went to the aid of Ms. Absher, the Defendant
turned Ms. Absher loose; looked at Mr. Sizemore; came down the steps of thetrailer, saying, “I'll
kill youwhiteboy” ; grabbed the hoe; and started swinging the hoe around “like somekind of martial
arts.” Mr. Sizemore testified that as he badked up to keep from being hit, the Defendant struck him
intheleft hand withthehoe. AsMr. Sizemorewalked back toward histrailer, the Defendant swung
the hoe, and Mr. Sizemore raised hisright hand up “to keep him from striking meany . . . you know,
in the side of the head, and it struck my right hand.” Mr. Sizemore went into histrailer to get away
from the Defendant and wrapped hiswrist in atowel because of “ severe bleeding.” Mr. Sizemore
testified that the Defendant struck histrailer door two or threetimeswith the hoe after Mr. Sizemore
had entered histrailer. Mr. Sizemore further testified that hisinjuries required extensve surgery,
for which he ultimately was flown to Jewish Hospital in Louisville, Kentucky. At the time of the
trial, Mr. Sizemore testified that the use of hisright hand was “ extremely limited.”

Dr. Donald Hanson testified that he was an independent contractor employed at Laughlin
Emergency Room, Laughlin Memorial Hospital, and that he treated Mr. Sizemore for the injuries
that he sustained in thisincident. Dr. Hanson found that Mr. Sizemore had a tendon laceration on
the back of his left index finger and severe lacerations in the wrist of the right hand. He further
testified that Mr. Si zemore had no use of his right thumb, index finger, or middle finger, athough
Mr. Sizemore had touch sensation that was intact to the index finger. Dr. Hanson referred Mr.
Sizemoreto the Jewish Hospital in Louisville, Kentucky for further treatment. Dr. Hanson testified
that Mr. Sizemore volunteered to him that he had had three to five beers the afternoon before the
incident. Hetestified that Mr. Sizemore exhibited no effectsfrom the alcohol and that Mr. Sizemore
was alert, cooperaive to the examination and treatment, and in no way combative, disruptive, or
otherwise belligerent to the treatment.



The Defendant testified that Ms. Absher became upset with him when she noticed that he
“had drunk alittle bit.” According to the Defendant, Ms. Absher starting arguing with him and
started to throw “all the things she found on the coffeetable at [him].” The Defendant testified that
he tried to calm Ms. Absher down, but she opened the door and ran outside. As the Defendant
followed her, the two of them encountered “Mr. Kenny coming around the corner with astick in his
hand. The stick looked like a two-by-four.” The Defendant testified that Mr. Sizemore came
towards him with the stick and started swinging it at him. He clamed that Mr. Sizemore hit him
“two or three, maybe even four, times.” The Defendant explained that he picked up the hoe to
defend himself from Mr. Sizemore’ s attack with the two-by-four. The Defendant testifiedthat Mr.
Sizemorefell downduringtheir “fight,” at whichtimethe Defendant remembered havingkicked Mr.
Sizemore two or three times. According to the Defendant, Mr. Sizemore then got up and went
running insidethetrailer. The Defendant testified that he went behind Mr. Sizemore to “make sure
he was going inside of the trailer and wouldn’t come back out.”

Although Ms. Absher testified that she did see Mr. Sizemore with a two-by-four, she
admitted that she had never mentioned in any of her previous statements that the victim had a two-
by-four. Mr. Sizemore denied having a two-by-four. Ms. Absher testified that she saw the
Defendant swing the hoe at the victim, although she did not seethe actual striking of the victimwith
the hoe. She a so denied making a previous statement that the Defendant swung the hoe at both
Sizemore and her. Shetestified that Sizemore was drunk when he came to her trailer.

1. ANALYSIS

A. Sufficiency of the Evidence

The Defendant was charged with committing a knowing aggravated assault against Kenneth
Sizemore, and hewas convicted of the lesser-included offenseof reckless aggravated assault. Thus,
the State was required to prove beyond a reasonable doubt that the Defendant recklessly caused
serious bodily injury to the victim. See Tenn. Code Ann. § 39-13-102(a)(2)(A).

When an accused chdlenges the sufficiency of the evidence, an appellate court’ s standard
of review iswhether, after considering theevidence in the light most favorab e to the prosecution,
any rational trier of fact could have found the essential elements of the crime beyond a reasonable
doubt. Jackson v. Virginiag 443 U.S. 307, 324 (1979); State v. Duncan, 698 S.W.2d 63, 67 (Tenn.
1985); Tenn. R. App. P. 13(e). Thisrule applies to findings of guilt based upon direct evidence,
circumstantial evidence, or acombination of both direct and circumstantial evidence. Statev. Dykes,
803 S\W.2d 250, 253 (Tenn. Crim. App. 1990), overruled on other grounds, State v. Hooper, 29
S.W.3d 1 (Tenn. 2000).

In determining thesufficiency of the evidence thisCourt should not re-weigh or re-evaluate
the evidence. State v. Matthews, 805 SW.2d 776, 779 (Tenn. Crim. App. 1990). Nor may this
Court substituteitsinferencesfor those drawn by thetrier of fact fromtheevidence. Liakasv. State,
286 S.W.2d 856, 859 (Tenn. 1956); State v. Buggs, 995 SW.2d 102, 105 (Tenn. 1999). Questions
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concerning the credibility of the witnesses, the weight and vdue of the evidence, as well as all
factual issues raised by the evidence are resolved by the trier of fact. Liakas, 286 S\W.2d at 859.
This Court must afford the State of Tennessee the strongest legitimate view of the evidence
contained intherecord, aswell asall reasonabl e inferences which may be drawn from the evidence.
Statev. Evans, 838 S.W.2d 185, 191 (Tenn. 1992). Because a verdict of guilt against a defendant
removes the presumption of innocence and raises a presumption of guilt, the convicted criminal
defendant bears the burden of showing that the evidence was legally insufficient to sustan aguilty
verdict. 1d.

In this case, the evidence, taken in the light most favorable to the State, clearly supportsthe
finding by the jury that the Defendant committed a reckless aggravated assault against Kenneth
Sizemore. “Seriousbodily injury” isdefined as bodilyinjury which involves: (A) asubstantial risk
of death; (B) protracted unconsciousness; (C) extreme physical pan; (D) protracted or obvious
disfigurement; or (E) protracted loss or substantial impairment of a function of a bodily member,
organ or mental faculty. Tenn. Code Ann. 8 39-11-106(a)(34). Thetestimony of thevictim and Dr.
Donald Hanson supports thefinding by the jury tha Mr. Sizemore suffered serious bodily injury.
Also, thereis clearly sufficient evidence from which arational trier of fact could conclude, as did
thejury inthiscase, that the seriousbodilyinjury wasinflicted upon Mr. Sizemore by the Defendant.
Thejury determined that the Defendant acted recklessly rather than knowingly, and thus convicted
the Defendant of a Class D reckless aggravated assault rather than a Class C knowing aggravated
assault. Thejury wasinstructed on theissue of self-defense and obviously rejected theDefendant’ s
claim of self-defense. The Defendant’s argument that the evidence is insufficient to support his
conviction in this case is without merit.

B. Sentencing

The trial court sentenced the Defendant to four years incarceration with the Tennessee
Department of Correction. The Defendant contests the length of his sentence and the trial court’s
denial of a ternative sentencing.

When acriminal defendant challengesthe length, range, or manner of service of a sentence,
the reviewing court must conduct a de novo review of the sentence with a presumption that the
determinations made by the trial court are correct. Tenn. Code Ann. § 40-35-401(d). This
presumption, however, “isconditioned upon the affirmative showing intherecord that thetrial court
considered the sentencing principlesand all relevant factsand circumstances.” Statev. Ashby, 823
S.W.2d 166, 169 (Tenn. 1991). In the event that the record fails to show such consideration, the
review of thesentence ispurel y denovo. Statev. Shelton, 854 SW.2d 116, 123 (Tenn. Crim. App.
1992).

In making its sentencing determination, the trial court, at the conclusion of the sentencing
hearing, determinestherange of sentenceand then determinesthe specific sentenceand the propriety
of sentencing alternatives by considering (1) the evidence, if any, recaved at the trial and the
sentencing hearing, (2) the presentence report, (3) the principles of sentencing and arguments as to
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sentencing alternatives, (4) the nature and characteristics of the criminal conduct involved, (5)
evidence and information offered by the parties on the enhanceament and mitigating factors, (6) any
statements the defendant wishes to make in the defendant's behalf about sentencing, and (7) the
potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-210(a), (b), -103(5); State v.
Williams, 920 S\W.2d 247, 258 (Tenn. Crim. App. 1995).

Reckless aggravated assault is a Class D felony. Tenn. Code Ann. § 39-13-102(d). The
presumptive sentenceto beimposed by thetrial court for aClassB, C, D or E felonyisthe minimum
within the applicabl e range unless there are enhancement or mitigatingfactors present. Tenn. Code
Ann. § 40-35-210(c). If there are enhancement or mitigating factors, the court must start at the
presumptive sentence, enhance the sentence as appropriate for the enhancement factors, and then
reduce the sentence in the range as appropriate for the mitigating factors. 1d. § 40-35-210(e). The
weight to be given each factor isleft to the discretion of thetrial judge. Shelton, 854 SW.2d at123.
However, the sentence must be adequately supported by the record and comply with the purposes
and principles of the 1989 Sentencing Reform Act. State v. Moss, 727 SW.2d 229, 237 (Tenn.
1986).

When imposing a sentence, thetrial court must make specific findings of fact on the record
supporting the sentence. Tenn. Code Ann. 8§ 40-35-209(c). The record should also include any
enhancement or mitigating factors applied by the trial court. Id. § 40-35-210(f). Thus, if thetrial
court wishes to enhance a sentence, the court must state its reasons on the record. The purpose of
recording the court’s reasoning is to guarantee the preparation of a proper record for appellate
review. Statev. Ervin, 939 S.W.2d 581, 584 (Tenn. Crim. App. 1996).

If our review reflectsthat thetrial court followed the statutory sentencing procedure, that the
court imposed a lawful sentence after having given due condderation and proper weight to the
factorsand principles set out under the sentencing law, and that the trial court’ s findings of fact are
adequately supported by the record, then we may not modify the sentence "even if we would have
preferred adifferent result.” Statev. Fletcher, 805 SW.2d 785, 789 (Tenn. Crim. App. 1991). The
defendant bearsthe burden of showing theimpropriety of the sentenceimposed. Ashby, 823S.W.2d
at 169.

In this case, the trial court followed the statutory sentencing procedure and considered the
sentencing principlesand all relevant factsand circumstances. Therefore our review isdenovowith
a presumption that the determinations made by thetrial court are correct.

The Defendant first contests the length of his sentence. The sentencing range for a Range
|, standard offender convicted of aClass D felony is between two and four years. Tenn. Code Ann.
§40-35-112(a)(4). In sentencing the Defendant, thetrial court applied enhancement factor (1), that
“[t]he [D]efendant has a previous history of criminal convictions or criminal behavior” and
enhancement factor (9), that “[t]he [ D] efendant possessed or employed a. . . deadly weapon during
the commission of the offense....” Tenn. Code Ann. § 40-35-114(1), (9).



It is important to note that the possession or employment of a deadly wegpon was not an
element of the reckless aggravated assault for which the Defendant was convicted. Asindicted, the
“aggravation” of the assault wasthe alleged serious bodily injury to Kenneth Sizemore. Therefore,
thetrial court correctly enhanced the Defendant’ s sentence based upon the use of the garden hoe as
adeadly weapon.

Withregardtothe Defendant’ sprior criminal convictionsor criminal behavior, thetrial court
noted a“ 1997 conviction for driving under the influencein Greene County, a February 23 of 2000
conviction for driving without a license, and a February 25 of 2000 conviction for public
intoxication.” The Defendant does not contest the trial court’s application of this enhancement
factor.

Thetrial court carefully considered possible mitigating factors. Thetria court rejected the
Defendant’ sassertion that he had acted under strong provocation. Likewise, thetrial court rejected
the Defendant’ s assertion that substantial grounds existed which tended to excuse or justify the
Defendant’ s criminal conduct. Finaly, the trial court rejected, under the particular circumstances
of this case, the proposition that the Defendant’s difficulty with the English language or the
Defendant’ s difficulty in understanding the “ customs of the country” as mitigating factors in this
case. Thetria court found no other mitigating factors. Because we conclude that thetrial court
properly applied two enhancement factorsand found no mitigatingfactors, the sentence of four years
isjustified in this case.

Findly, the Defendant argues that he should have received some form of alternative
sentencing. With regard to aternative sentencing, thetria court stated the fol lowing:

| do not believe that alternative sentencing or probetion is an appropriate
sentence by this court for several reasons, one, that thisis acrime of violence to the
person in which serious bodily injury was caused; because there has been aprior
record; becausethere’ sbeen ahistory of al cohol abuseand alcohol isinvolvedinthis
offense; because of deterrence consideration. Thisis basically a domestic dispute,
and it seemsthat more and more, and more and more, and more and morethat we're
having people attempting to solve dl their domestic digutes by violence. Also, it
appears to beavery irregular or poor employment history.

Tennessee Code Annotated 8§ 40-35-102(5) provides as follows:

In recognition that state prison capacities and the funds to build and maintain them
are limited, convicted felons committing the most severe offenses, possessing
criminal histories evincing aclear disregard for the laws and morals of society, and
evincing failure of past efforts at rehabilitation shall be given first priority regarding
sentencing involving incarceration . . . .

A defendant who does not fall within this class of offenders “and who is an especialy
mitigated offender or standard offender convicted of aClass C, D, or E felony is presumed to be a
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favorable candidate for alternative sentencing in the absence of evidence to the contrary.” Tenn.
Code Ann. § 40-35-102(6). Furthermore, unless sufficient evidencerebuts the presumption, “[t]he
trial court must presume that a defendant sentenced to eight years or less and not an offender for
whom incarcerationis a priority is subject to altemative sentencing and that asentence other than
incarceration would result in successful rehabilitation . ...” Statev. Byrd, 861 SW.2d 377, 379-80
(Tenn. Crim. App. 1993); see dso Tenn. Code Ann. § 40-35-303(a). The Defendant, as a standard
offender convicted of Class D felony, is presumed to be a favorable candidate for alternative
sentencing.

However, al offenders who meet the criteria are not entitled to relief; instead, sentencing
issues must be determined by the facts and circumstances of each case. See State v. Taylor, 744
SW.2d 919, 922 (Tenn. Crim. App. 1987) (citing State v. Moss, 727 SW.2d 229, 235 (Tenn.
1986)). Evenif adefendant ispresumed to be afavorable candidate for alternative sentencing under
Tennessee Code Annotated § 40-35-102(6), the statutory presumption of an alternative sentencemay
be overcome if
(A) [clonfinement is necessary to protect society by restraining adefendant
who has along higory of criminal conduct;
(B) [c]onfinement is necessary to avoid depreciating the seriousness of the
offense or confinement is particularly suited to provide an effective deterrence to
others likely to commit similar offenses; or
(C) [m]easures less restrictive than confinement havefrequently or recently
been applied unsuccessfully to the defendant . . . .
Tenn. Code Ann. 8§ 40-35-103(1)(A)-(C). In choosing among possible sentencing aternatives, the
trial court should also consider Tennessee Code Annotated § 40-35-103(5), which states, in pertinent
part, “ The potential or lack of potential for the rehabilitation or treatment of a defendant should be
considered in determining the sentence alternative or length of atermtobeimposed.” 1d. § 40-35-
103(5); State v. Dowdy, 894 S.W.2d 301, 305 (Tenn. Crim. App. 1994).

We conclude that in this case, confinement is necessary “to avoid depredating the
seriousness of the offense.” Tenn. Code Ann. § 40-35-103(1)(B). The Defendant engaged in a
vicious and violent attack upon the victim and caused the victim to suffer extremely serious bodily
injuries, requiring extensive medical treatment. Also, although relatively minor in nature, the
Defendant’s prior criminal record indicates that measures less restrictive than confinement were
recently applied unsuccessfully to the Defendant. Despite being convicted of driving under the
influence and public intoxication, the Defendant apparently continued to abuse alcohol, which
contributed to the facts and circumstances of this case. This pattern of continued abuse of alcohol
does not indicate a positive potentia for the rehabilitation of the Defendant. For these reasons, we
conclude that the trial court properly sentenced the Defendant to four years in the Tennessee
Department of Correction.



Accordingly, we AFFIRM the judgment of the trial court.

ROBERT W. WEDEMEY ER, JUDGE

lThe State points outin afootnote on pagetwo of its brief that the judgmentin this case cites Tennessee Code
Annotated § 39-13-101 when it should cite Tennessee Code Annotated § 39-13-102. We respectfully direct the trial
court to enter an amended judgment to correct this error.
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